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When Justices interpret the Constitution they speak for their community, not for themselves alone.
The act of interpretation must be undertaken with full consciousness that it is, in a very real sense, the
community's interpretation that is sought.

Justices are not platonic guardians appointed to wield authority according to their personal moral
predilections. . . . Our commitment to self-governance in a representative democracy must be reconciled
with vesting in electorally unaccountable Justices the power to invalidate the expressed desires of
representative bodies on the ground of inconsistency with higher law. Because judicial power resides in
the authority to give meaning to the Constitution, the debate is really a debate about how to read the text,
about constraints on what is legitimate interpretation.

There are those who find legitimacy in fidelity to what they call "the intentions of the Framers." In its
most doctrinaire incarnation, this view demands that Justices discern exactly what the Framers thought
about the question under consideration and simply follow that intention in resolving the case before them.
It is a view that feigns self-effacing deference to the specific judgments of those who forged our original
social compact. But in truth it is little more than arrogance cloaked as humility. It is arrogant to pretend
that from our vantage we can gauge accurately the intent of the Framers on application of principle to
specific, contemporary questions. . . .

Apart from the problematic nature of the sources, our distance of two centuries cannot but work as a
prism refracting all we perceive. One cannot help but speculate that the chorus of lamentations calling for
interpretation faithful to "original intention"–and proposing nullification of interpretations that fail this
quick litmus test–must inevitably come from persons who have no familiarity with the historical record.

Political Underpinnings
Perhaps most importantly, while proponents of this facile historicism justify it as a depoliticization of

the judiciary, the political underpinnings of such a choice should not escape notice. A position that
upholds constitutional claims only if they were within the specific contemplation of the Framers in effect
establishes a presumption of resolving textual ambiguities against the claim of constitutional right. It is
far from clear what justifies such a presumption against claims of right. Nothing intrinsic in the nature of
interpretation–if there is such a thing as the "nature" of interpretation– commands such a passive
approach to ambiguity. This is a choice no less political than any other; it expresses antipathy to claims of
the minority rights against the majority. Those who would restrict claims of right to the values of 1789
specifically articulated in the Constitution turn a blind eye to social progress and eschew adaptation of
overarching principles to changes of social circumstance.

Another, perhaps more sophisticated, response to the potential power of judicial interpretation
stresses democratic theory: because ours is a government of the people's elected representatives,
substantive value choices should by and large be left to them. . . . . The view that all matters of
substantive policy should be resolved through the majoritarian process has appeal under some
circumstances, but I think it ultimately will not do. Unabashed enshrinement of majority will would
permit the imposition of a social caste system or wholesale confiscation of property so long as a majority
of the authorized legislative body, fairly elected, approved. Our Constitution could not abide such a
situation. It is the very purpose of a Constitution–and particularly of the Bill of Rights–to declare certain
values transcendent, beyond the reach of temporary political majorities. The majoritarian process cannot
be expected to rectify claims of minority right that arise as a response to the outcomes of that very
majoritarian process. . . .



Substantive Value Choices
To remain faithful to the content of the Constitution, therefore, an approach to interpreting the text

must account for the existence of these substantive value choices, and must accept the ambiguity inherent
in the effort to apply them to modern circumstances. . . .

We current Justices read the Constitution in the only way that we can: as Twentieth Century
Americans. We look to the history of the time of framing and to the intervening history of interpretation.
But the ultimate question must be, what do the words of the text mean in our time. For the genius of the
Constitution rests not in any static meaning it might have had in a world that is dead and gone, but in the
adaptability of its great principles to cope with current problems and current needs. . . ..

If we are to be as a shining city upon a hill, it will be because of our ceaseless pursuit of the
constitutional ideal of human dignity. For the political and legal ideals that form the foundation of much
that is best in American institutions–ideals jealously preserved and guarded throughout our history–still
form the vital force in creative political thought and activity within the nation today. As we adapt our
institutions to the ever- changing conditions of national and international life, those ideals of human
dignity–liberty and justice for all individuals–will continue to inspire and guide u because they are
entrenched in our Constitution. The Constitution with its Bill of Rights thus has a bright future, as well as
a glorious past, for its spirit is inherent in the aspirations of our people.

Supreme Court Justice William Brennan
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